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(3) The expanded affiliated group
which after the acquisition includes
the entity does not have substantial
business activities in the foreign coun-
try in which or under the law of which
the entity is created or organized when
compared to the total business activi-
ties of such expanded affiliated group.

Person, domestic, and foreign have the
meanings given such terms by para-
graphs (1), (4), and (b) of section 7701(a)
of the Internal Revenue Code of 1986,
respectively.

3009.104-73 Special rules.

The following special rules shall
apply when determining whether a for-
eign incorporated entity should be
treated as an inverted domestic cor-
poration.

(a) Certain stock disregarded. For the
purpose of treating a foreign incor-
porated entity as an inverted domestic
corporation these shall not be taken
into account in determining ownership:

(1) Stock held by members of the ex-
panded affiliated group which includes
the foreign incorporated entity; or

(2) Stock of such entity which is sold
in a public offering related to the ac-
quisition described in subsection (b)(1)
of section 835 of the Homeland Security
Act (the Act), Pub. L. 107-296.

(b) Plan deemed in certain cases. If a
foreign incorporated entity acquires di-
rectly or indirectly substantially all of
the properties of a domestic corpora-
tion or partnership during the 4-year
period beginning on the date which is
after the date of enactment of this Act
and which is 2 years before the owner-
ship requirements of subsection (b)(2)
of the Act are met, such actions shall
be treated as pursuant to a plan.

(c) Certain transfers disregarded. The
transfer of properties or liabilities (in-
cluding by contribution or distribu-
tion) shall be disregarded if such trans-
fers are part of a plan a principal pur-
pose of which is to avoid the purposes
of this section.

(d) Special rule for related partnerships.
For purposes of applying subsection (b)
to the acquisition of a domestic part-
nership, except as provided in regula-
tions, all domestic partnerships which
are under common control (within the
meaning of section 482 of the Internal
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Revenue Code of 1986) shall be treated
as a partnership.

(e) Treatment of certain rights. (1) Cer-
tain rights shall be treated as stocks to
the extent necessary to reflect the
present value of all equitable interests
incident to the transaction, as follows:

(i) Warrants;

(ii) Options;

(iii) Contracts to acquire stock;

(iv) Convertible debt instruments;

(v) Others similar interests.

(2) Rights labeled as stocks shall not
be treated as stocks whenever it is
deemed appropriate to do so to reflect
the present value of the transaction or
to disregard transactions whose rec-
ognition would defeat the purpose of
section 835 of the Act.

3009.104-74 Waiver.

(a) The Secretary shall waive sub-
section (a) of section 835 of Pub. L. 107-
296 with respect to any specific con-
tract if the Secretary determines that
the waiver is required in the interest of
homeland security, or to prevent the
loss of any jobs in the United States or
prevent the Government from incur-
ring any additional costs that other-
wise would not occur.

(b) Contractors shall submit waiver
requests to the CPO. If a waiver is
granted, a copy of the approved waiver
shall be attached with the bid or pro-
posal.

3009.104-75 Clause.

Insert the provision (HSAR) 48 CFR
3052.209-70, Prohibition on Contracts
with Corporate Expatriates, in all so-
licitations and contracts.

Subpart 3009.4—Debarment,
Suspension, and Ineligibility

3009.470 Reserve Officer Training
Corps and military recruiting on
campus.

3009.470-1 Definition.

Institution of higher education as used
in this section, means an institution
that meets the requirements of 20
U.S.C. 1001 and includes all subele-
ments of such an institution.



